the situation with shift foreman James Siburt, mine superintendent

Robert Omear was called to the scene. After inspecting the area further,

Mr. Omear agreed that the overcasts needed attention, and Mr. Wise advised       ;

him that work should proceed immediately to correct the conditions.

Mr. Wise observed that several roof bolts were not tied into the roof,

the overcasts were loaded with stone, and wire mesh was hanging down.

Although Mr. Wise told Mr. Omear that the conditions did not present                             j

an imminent danger, he suggested to Mr. Omear that two Federal inspectors

who were in the mine could be brought to the area to inspect the overcasts,      s

Mr. Omear stated that this would not be necessary and assured Mr. Wise                          j

that the conditions would be immediately corrected.  Mr. Siburt and                                1

Mr. Omear hung "Danger" tags over the overcast area, Mr. Wise left the                          !

area to inspect another mine section, and Mr. Omear proceeded to make                            |

preparations to correct the conditions.                                                                                          =

t

Sometime between 1:30 and 2:00 p.m. on July 10, 1981, Mr. Wise                                \

and safety committeeman Leo Connor returned to the overcast areas.  A                            ;
man-door had been erected near the first overcast, and although Mr. Wise

could observe two men working outby the door and from his position outby                      \

the danger tags, he could not observe the men who were working behind                            ;

the door and a wall.  He and Mr. Connor proceeded beyond the danger tags                       1

and Mr. Wise looked in the man door and asked one of the workmen, Kenneth                     \

Simmons, about how the work was progressing and whether they "were making                     j

the area safe." Mr. Simmons advised Mr. Wise that they were "making it                         j

safe as we go".                                                                                                                                            j

'i

I

Mr. Wise stated that after leaving the overcast area and going outside                 [

at approximately 2:30 p.m.  Mr. Oraear advised him that he was "wrong"                             }

in going past the danger sign at the overcast area and that he was going                       j

to discipline him but did not know exactly what course of action he would                     |

take.  The following Monday, July 13, Mr. Wise and Mr. Omear discussed                           j

the matter further but no decision was made.  On Tuesday, July 14, they                         |

discussed it again, and later that evening Mr. Wise was summoned to                                  [

Mr. Omearrs office and he was advised that he would be suspended for                                j

three days for insubordination for going beyond the danger tag. Mr. Omear                    \

th,en gave him a letter of suspension (exhibit C-l), confirming his suspension              (

in writing.                                                   "                   t

i

Mr. Wise testified that after receiving the letter of suspension                              [

he took the next two days off, and since the mine was on strike on Friday
he consulted with his union as to whether he should count that day as a                          j

suspension day.  He was advised not to, and therefore stayed off work                              J

the next Monday and reported to work on Tuesday.  He subsequently filed                          i

a grievance contesting his suspension, and the results of his arbitration
hearing held on October 22, 1981, were made a part of the record (exhibit C-2),

Mr. Wise stated that he was not aware of any company policy or procedure
concerning a miner crossing a posted danger tag.  He indicated that he
has in the past crossed beyond such posted signs while conducting regular
inspections in his safety committeemen's capacity and that his July 14
suspension was his first for doing so.
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